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necessary for the enjoyment of his land.-5 If this rule had been ap- 
plied to the facts in the principal case the result found there would 
have been the same. The decision would then have rested on a simpler 
basis and the prevailing test would not have been made more bewilder- 
ing by exceptions and qualifications. 

Much of the difficulty experienced in applying the prevailing test 
is due to the interpretations placed on such words and phrases as 
"special", "peculiar" and "different in kind".16 A more satisfactory 
result might be reached if besides allowing damages to owners whose 
property abuts on the part vacated, damages were also given to owners 
of property abutting on the street, provided an actual loss could be 
shown.l7 This loss could be determined and estimated by the difference 
in the market value before and after the closing of the street.18 The 
fact that the property abuts on a highway gives it value and it seems 
unjust to deny compensation simply because the public is also some- 
what inconvenienced by the vacation. 

ADMISSIBILITY ON A TRIL FOR MURDER OF CONFESSIONS OF AN ACCUSED 
AT A CORONER'S INQUEST.-A confession is an admission of guilt of the 
crime charged and is not a mere admission of an evidentiary fact 
tending to incriminate the defendant.l Much less can it be held to 
include exculpatory declarations.2 Yet the courts in dealing with the 
rule of exclusion properly limited to confessions have, in the class of 
cases now under discussion, lost sight of all restrictions upon it, and 
have applied it indiscriminately to any statement made by the accused 
before the coroner.3 Recognizing the proper sphere for the operation 
of this rule, it is still necessary to determine the exact requirements 
of the rule itself. All the courts agree that a confession to be admis- 

'Highbarger v. Milford (1905) 71 Kan. 331, 80 Pac. 633. 
"See note in 28 Am. Law Reg. 624. 
'"This same conflict is to be found in cases where streets are obstructed 

and this rule is suggested as a test for such cases. See articles by Jeremiah 
Smith, 15 Columbia Law Rev., 1, 142. 

"Henderson v. City of Lexington, supra. But speculative damages 
should not be considered. Meighan v. Birmingham Terminal Co. (1910) 
165 Ala. 591, 51 So. 775; German Lutheran Congregation v. Mayor etc. of 
Baltimore (1914) 123 Md. 142, 90 Atl. 982. If the fee of the street reverts 
to the abutting owner the value of this might be deducted from the loss. 
Heinrich v. City of St. Louis, supra. 

'Covington v. State (1877) 79 Ga. 687, 690, 7 S. E. 153; Michaels v. 
People (1904) 208 I11. 603, 70 N. E. 747; State v. Moore (1909) 36 Utah 
521, 105 Pac. 293; contra, McGehee v. State (1911) 171 Ala. 19, 55 So. 
159; cf. State v. Porter (1897) 32 Ore. 135, 49 Pac. 964. 

2State v. Novak (1899) 109 Iowa 717, 79 N. W. 465; Mora v. People 
(1893) 19 Colo. 255, 35 Pac. 179; People v. Weber (1906) 149 Cal. 325, 86 
Pac. 671; but see Bram v. United States (1897) 168 U. S. 532, 18 Sup. Ct. 
Rep. 183; Tuttle v. People (1905) 33 Colo. 243, 79 Pac. 1035; State v. 
Gianfala (1904) 113 La. 463. 37 So. 30. 

3This will be seen from an examination of the cases hereinafter cited. 
Since, however, the reasoning of the courts in cases involving statements 
other than confessions is the same as in those involving confession alone, 
no distinction has been made between them in citation for the purpose 
of this discussion. 
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sible must be "voluntary",4 but in defining the precise significance of 
that term they have fallen into the greatest confusion. The older 
authorities interpreted it as Tneaning that any confession is inad- 
missible which is the result of a threat or promise made by one in 
authority,5 while cases holding that any inducement which excited 
either hope or fear in the defendant excludes the confession represent 
a later development.6 The anomalous doctrine of "mental agitation" 
as a test for admissibility seems first to have been suggested by Selden 
J., in his dissenting opinion in Hendrickcson v. People,7 and further 
elaborated by him in the prevailing opinion in People v. McMahon.8 

A set of facts particularly suited to an examination of the nature 
of the rule excluding confessions arises, when upon the trial of a 
person accused of homicide the prosecution seeks to introduce the 
incriminating statement, exculpatory declaration, or confession of 
the defendant given at the inquest of the coroner over the body of 
the alleged subject of the homicide. Where the accused at the time 
of the inquest appears as a witness merely, there is substantial 
imanirnity in admitting his confession.9 When he is under suspicion 

at the time of testifying the authorities begin to diverge,10 and when 
he is before the inquest as an accused, under arrest, and under oath, 
a distinct conflict appears,1' though if his testimony is taken at his 
own request it is invariably admitted against him on his trial.12 The 
true test to determine whether any or all confessions made under these 
conditions are admissible would be: do the circumstances make the 
risk of untrustwoi-hiness so great as to destroy the value of the con- 

4Wilson v. United States (1896) 162 U. S. 613, 16 Sup. Ct. Rep. 875; 
State v. Abbatto (1900) 64 N. J. L. 658, 47 Atl. 10. Subsidiary tests are 
invariably applied to determine the "voluntariness" of the confession. 

5Regina v. Moore (1852) 2 Den. C. C. 522; Commonwealth v. Myers 
(1894) 160 Mass. 530, 36 N. E. 481. What later became the strict common 
law rule required the promise to be made in regard to the conduct of the 
particular litigation. Chase's Steph. Dig. tv. (2nd ed.) Art. 22. 

6State v. Whitfield (1874) 70 N. C. 356; State v. Brockman (1870) 46 
Mo. 566; Rufer v. State (1874) 25 Oh. St. 464. There are sundry other 
tests of voluntariness too various to enumerate and of little practical value. 

7(1854) 10 N. Y. 13. 
8(1857) 15 N. Y. 384. See also dissenting opinion of Pigot C. B., 

in Queen v. Johnston (1864) 15 Ir. C. L, 60, 121. 
'Jones v. State (1899) 120 Ala. 303, 25 So. 204. And so with all other 

declarations made at this time. Clough v. State (1878) 7 Neb. 320; 
Williams v. Commonwealth (1857) 29 Pa. 102; State v. Vaigneur (S. C. 
1852) 5 Rich. L. 391, 402. 

"That the confession will be admitted see State v. Gilman (1862) 
51 Me. 206; Teachout v. People (1869) 41 N. Y. 7; Jenkins v. State 
(1895) 35 Fla. 737, 18 So. 182. That the confes'sion will be excluded 
see Tuttle v. People, supra. 

"But by the weight of authority such a confession is inadmissible. 
Maki v. State (1911) 18 Wyo. 481, 112 Pac. 334; Adams v. State (1907) 
129 Ga. 248, 58 S. E. 822; State v. Clifford (1892) 86 Iowa 550, 53 N. W. 
299. Contra, People v. McGloin (1883) 91 N. Y. 241, affirming 28 Hun 
150; State v. Glass (1880) 50 Wis. 218, 6 N. W. 500. 

"People v. Thayers (N. Y. 1825) 1 Parker Crim. Rep. 595; Reagen v. 
State (1910) 49 Colo. 316, 112 Pac. 785; State v. Sorter (1893) 52 Kan. 
531, 34 Pac. 1036; testimony given at a previous trial, see State v. Wisdom 
(1894) 119 Mo. 539, 24 S. W. 1047. 
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fession as the truth 13 It is submitted that they do not in any com- 
bination of circumstances above set forth.l 

The New York courts have been particularly inconsistent in apply- 
ing the law to this set of facts,l5 notwithstanding a statutory provision 
which was manifestly intended to do away with all doubt on the 
subject.l' In the recent case of People v. Ferola (1915) 215 N. Y. 
285, 109 N. E. 500, the defendant while under arrest was sworn at 
the coroner's inquest and after being advised of her rights substantially 
in the manner required by statute, confessed. The court stated that 
this confession should not have been admitted on the trial but, on 
the facts of the case, afirmed the conviction.l7 When an attempt is 
made to find a basis upon which to support this holding, it is seen 
that the mere fact that one is under arrest does not of itself render 
a confession thus obtained "involuntary" and therefore inadmissible.l8 
Nor, if truth is the object sought to be elicited can it be said that the 
fact that the defendant was under oath detract from the trustworthiness 
of the confession or make it involuntary and thus render it inadmis- 
sible,"0 although there are courts which by a perversion of reasoning 
have taken that view.20 Admitting for the purpose of the argument 

3The foundation of the rule excluding confessions is fear of obtaining 
a false confession rather than any sympathy for an unfortunate who has 
been exposed to threats, promises, tortures, or trick in order to obtain 
from him desired statements. See Wells J., in Berry v. United States 
(1873) 2 Colo. 186, 210; Morton J., in Commonwealth v. Myers, supra; 
Lewis C. J., in Fife v. Commonwealth (1857) 29 Pa. 429, 437; "The real 
question is whether there has been any threat of such a nature that the 
prisoner would be likely to tell an untruth from fear of the threat or 
hope of profit from the promise," Hammond J., in United States v. 
Stone (1881) 8 Fed. 232, 241, 256. 

"See United States v. Graff (1878) 14 Blatchf. 381. 

"People v. Thayers, supra; Hendrickson v. People, supra, Selden J., 
dissenting; People v. McMahon, supra, Selden J., delivered opinion in 
accordance with his views of a previous case, Grover and Lott JJ., dis- 
sented on the authority of the Hendrickson Case; Teachout v. People, 
ssupra, which was regarded as overruling the McMahon Case in People 
v. Montgomery (1873) 13 Abb. Pr. [N. s.] 207, 251; People v. McGloin, 
supra; People v. Singer (1886) 18 Abb. N. Cas. 96; People v. Mondon 
(1886) 103 N. Y. 211, 8 N. E. 496; People v. Chapleau (1890) 121 N. Y. 
266, 24 N. E. 469; People v. Molineux (1901) 168 N. Y. 264, 61 N. E. 
286. These cases were all regarded as consistent in the dissenting opinion 
in the Ferola Case, infra. 

IN. Y. Code Crim. Proc., ? 395, "A confession of a defendant, whether 
in the course of judicial proceedings or to a private person, can be 
given in evidence against him, unless made under the influence of fear 
produced by threats, or unless made upon a stipulation of the district 
attorney that he shall not be prosecuted therefor; . . ." But the 
effect of this section was destroyed by the Mondon Case, supra. 

"For a more complete statement of facts see p. 154. It should be 
noted that the coroner is a judicial officer within section 196 of the N. 
Y. Code Crim. Proc., requiring the administration of a caution. People 
v. Molineux, supra. But a caution substantially complying with a statute 
is sufficient. State v. Rogers (1893) 112 N. C. 874, 17 S. E. 297. 

"People v. Kennedy (1899) 159 N. Y. 346, 54 N. E. 51; McDonald v. 
State (Fla. 1915) 70 So. 24. 

"State v. Gilman, supra; Faunce v. Gray (1838) 38 Mass. 243. 
'See Wigmore, Evidence, ?? 849, 850. 
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that the oath was improperly administered, in the absence of express 
statutory prohibition this fact would not prevent the use of the con- 
fession as evidence.21 Evidence illegally obtained is constantly re- 
ceived,22 and it is trite to remark that a confession obtained by fraud, 
trick, or the use of deception is admissible,23 however much the practice 
of obtaining them in this way may have been condemned.24 The 
falsity of the position that the admission of such a confession as that 
condemned by the majority25 violates the privilege against self-incrimi- 
nation has been ably exposed by Professor Wigmore.20 It is to be 
regretted that the view of Judge Seabury did not prevail in the op- 
portunity thus presented to set at rest the doubts which have arisen 
in this state and to thus make possible the use of our criminal pro- 
cedure as an instrument for the administration of justice to criminals, 
rather than a series of loop-holes for the escape of plotters against 
society, and to make the stand of the courts in the future an effort to 
ascertain the truth rather than an exhibition of weak sentimentalism 
toward criminals, as has been too often the case in the past.27. 

TITLE OF ASSIGNEES UNDER FOREIGN STATUTORY ASSIGNMENTS IN IN- 
SOLVENOY.-Generally, a conveyance of personal property valid by the 
law of the domicil of the owner will pass title to the property wherever 
situated, unless contrary to the settled policy of the lex loci rei sitae.1 
This rule has been applied to voluntary assignments for the benefit of 
the creditors.2 But on the question of statutory assignments in bank- 
ruptcy or insolvency, the courts of England and America are at odds. 
The English courts hold that because of commercial convenience and 
the rules of comity between nations the involuntary assignment in 
bankruptcy operates to transfer property wherever situated 1nless con- 

"Faunce v. Gray, supra; cf. People v. McGloin, supra, at p. 248; People 
v. Gibbons (1872) 43 Cal. 557; People v. Kelley (1873) 47 Cal. 125; but 
see People v. Mondon, supra, at pp. 221-222. That the confession will 
not be excluded because the defendant was unlawfully in custody, see 
Balbo v. People (1880) 80 N. Y. 484, 498. 

'People v. Adams (1903) 176 N. Y. 351, 68 N. E. 636; Wood v. McGuire 
(1857) 21 Ga. 576; contra, Boyd v. United States (1886) 116 U. S. 616, 6 
Sup. Ct. Rep. 524. 

'People v. White (1903) 176 N. Y. 331, 68 N. E. 630; People v. Buffom 
(1915) 214 N. Y. 53, 108 N. E. 184; People v. Dunnigan (1910) 163 Mich. 
349, 128 N. E. 180. 

"See "Inquisitorial Confessions", by Cuthbert W. Pound, 1 Cornell Law 
Quarterly, 77; People v. Buffom, supra. 

"Their language is: "The practice of calling the accused as a witness 
in the very proceeding in which the charge is being investigated cannot 
be too severely condemned." 

"Wigmore, Evidence, ??823, 2266. 
'Cf. Paxson C. J., in Commonwealth v. Clark (1890) 130 Pa. 641, 

650, 18 Atl. 988; Parke and Earle JJ., in Regina v. Baldry (1852) 2 Den. 
C. C. 430, 444-446. 

'Burrill, Assignments (6th ed.) ? 276; Frazier v. Fredericks (1853) 
24 N. J. L. 163. 

:Burrill, Assignments (6th ed.) ? 276; Kelstadt v. Reilly (N. Y. 1878) 
55 How. Pr. 373; Thompson v. Fry (N. Y. 1889) 51 Hun. 296, 4-N. Y. 
Supp. 166; Zuppann v. Bauer (1885) 17 Mo. App. 678. 
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